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OP]1 NI ON

These appeal s are made pursuant to Section 18594 of the
Revenue and Taxation Code from the action of the Franchise Tax
Board on protests to proposed assessments of additional persona
income tax against Ray Manzano in the amount of $1,000.85 for the
year 1953 and against WIIiam Sacchetto and Elizabeth Sacchetto
In the anount of $636.22 for the year 1953.

_ Al Donato, WIIiam Sacchetto and Ray Manzano were partners
in the CEnturX_AnusenEnt Company.  Respondent proposed assess-
ments of additional personal income tax against all three. The
assessnent against WIliam Sacchetto al so was made against his
wife, Elizabeth, because a joint return was filed. A Donato did
not file a protest in time to preserve his right to further

adm ni strative proceedings prior to paynent of the tax and his
case is not before us.

~ The Century Amusenent Conpany owned a nunber of pinball
machi nes and placed themin various |ocations, such as bars and
restaurants.  The nechanical operation of the machines is as
follows. The insertion of a coin into a slot in the machine
rel eases the balls for play. By neans of a spring-activated
pl unger, the pIaYer ﬂropels.eac ‘ball to the top of an inclined
playing field. n the playing field are arranged bunpers, pins
and scoring holes. This arrangement is such that the ball cannot
drop into any hole without first striking one or nore bunpers or
pins. \Wen a ball drops into a hole, the event is recorded on a
scoring panel by lighted indicators. To win the gane, balls nust
be placed in a certain conbination of holes.

~ Additional coins nmay be deposited in the machine. The
deposit of such additional coins activates the nachinery under
the playing field and scoring panel which, in turn, may increase
the scoring odds, alter the w nning conbinations, or provide
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addi tional balls to be played. The player, however, has no con-
hrol over the effects which the deposit” of additional coins wl
ave.

_ There are controls inside the machine which can be adjusted
in order to change the odds. These adjustnments range from

liberal to conservative, but the state of adjustment is not

evident to the player. The machines are also equipped with anti-
tilt controls. " If the player jars or tilts the nmachine beyonda
very limited degree, thiscontrol is activated and voids the

pl ayer's score. ~ The sen3|t|V|t¥ of this control my also be
aFjusted, but again the state of adjustment is not evident to the
pl ayer.

A counter in the scorin? panel shows the nunber of free
ganes won by the player. The free plays and the reading on the
counter in the scoring panel may be renoved by pushing a button
set into the case of the machine. Inside the machine is another
counter or neter which records the nunber of free plays which are
removed by Bushlng the button, rather than bY playing them From
the record before us, it may be inferred that the purpose of

theﬁe devices is to facilitate the redenption of free games for
cash.

The arrangenent between Century and each |ocation owner
was that Century was to maintain the machine in proper working
order, the location owner was to furnish the electricity to
operate the machine, Century was to retain the key to the coin
box in the machine, and a representative from Cenfury was to
visit the location periodically to open the machine, count the
coins and wap them At the time of the collection, the location
owner would informthe representative from Century of the anount
of the location owner's expenses in connection with the operation
of the machines and this amunt would be set aside for him from
the amount in the machine. The bal ance was divided equally
between Century and the |ocation owner. The expenses claiimed by
the location owner mght include cash payouts to players in lieu
of free games, refunds to players for mechanical malfunction or
taxes and |icenses assessed agai nst the nmachine. .CEneraII¥ the
representative of Century did not |eave the location wth the
nickels to which Century was entitled, but the nickels renmained
with the location owner and he gave the representative of Century
paper noney and |arge coins equal to the amount of nickels to
which Century was entitled. In this way, the location owner had
the nickels which he needed to nmake change for persons desiring
to play the machine.

_The amounts which Century obtained out of the machines
(that is, total amount going into machines |ess |ocation owners!
expenses and |ocation owners” shares) were reported as gross
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incone on the partnership return filed for Century Anusement
Conpany. The auditor for the Franchise Tax Board stated that the
assessment was conputed on the basis that all the nickels
deposited in the machines were the gross income of Century and
that no deductions were allowed because in pperat|QP t he machi nes,
Appel l ants were engaged in an illegal activi as defined in
Section 17359 (now 17297) of the Revenue and Taxation Code. The
auditor stated that he determned the total amount deposited in
the machi nes by startlnP with the reﬁorted gross incone of
Century, adding an equal anount as the |ocation owners' shares
and then adding an estimated amount representing payouts in |ieu
of free games and other expenses initially paid by the |ocation
owners but recovered back from the amounts in the machines.

There were no records indicating the anount of payouts and
ot her expenses. Such amount was conmputed on the assunption that
it equaled 507 of the total deposited in each machine. The 50%
figure was an estimte %[ven to the auditor by one of the |oca-
tion owners whom the auditor interviewed. The auditor assuned
that this 50% figure would be applicable to all the |ocations
whi ch had nmachines owned by Century.

~ Two of the location owners testified that they had pinbal
machi nes owned by Century and that it was their general practice
to make cash payouts to a glayer in lieu of free ganes whenever
requested by the player. hei r tesplnna% as to their arrange-
ments with Century was consistent with what has been stated
earlier in this opinion.'

_ AppeLIants offered no evidence. The Appellants thenselves
did not testify.

Section 17359 read:

"In conputing net incone, no deductions shal
be allowed to any taxpayer on any of his gross
i ncone derived fromillegal activities as de-
fined in Chapters 9, 10 or 10.5 of Title 9 of
Part 1 of the Penal Code of California; nor
shal | any deductions be allowed to any tax-
Payer on anK of his gross income derived
rom any other activities which tend to pro-
mote or to further, or are connected or
associated with, such illegal activities."

Section 330a of the Penal Code is in Chapter 10 of Title 9
of Part 1 of the Penal Code and makes it a crime to possess or
control a "mechanical device, upon the result of action of which
mney . . . is. . . hazarded, and which is operated . . . by . . .
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depositing therein any coins ... and by neans whereof ... noney
.. . iswnor fost .. . whenthe result of action . . . of such
machi ne ... is dependent on hazard or chance . .."

~From the evidence presented, it can be concluded that
money is hazarded on the result of action of the pinball machines
and that rmoney is won or lost on such result. The description of
these machines is identical to that in theappeat’or® T 53. Hall,
Sr., Cal. St. Bd. of Equali., Decenber 29, 195 al. Tax
Cases, Par. 201-197), (P-H St. & Loc. Tax Serv., Cal., Par
58,145). Here, as_in that case, the machines were ganes of
chance. Section 17359 of the Revenue and Taxation Code is thus
applicable and, accordingly, no deductions may be allowed to
Appel lants with respect to their gross inconme from the nachines.
In the absence of records, the Franchise Tax Board estimated the
total ampount deposited in the machines. Appellants have offered
no evidence that the computation was inaccurate. Under these

circunstances, Respondent's conputation of that amount is
sust ai ned.

Since the relationship between Century and the |ocation
owners is the same as that considered by us in the Hall appeal
our conclusion in Hall that the machine owner and eachl ocation
owner were engaged-a joint venture in the operation of the
machines is applicable here. Respondent's assessnents, there-
fore, must be revised to reduce Century's gross incone from 100%
of the coins deposited in the machines to 50% of the coins
deposited in the machines.

Pursuant to the views expressed in the Qpinion of the
Poard on file in this proceeding, and good cause appearing there-
or,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED, pursuant to

Section 18595 of the Revenue and Taxation Code, that the action
of the Franchise Tax Board on protests to proposed assessments of
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addi tional personal incone tax against Ray Manzano in the amount
of $1,000.85 for the year 1953, and against WIliam Sacchetto

and H izabeth Sacchetto in the anount of $636.22 for the year
1953, Dbe and the sanme is hereby nodified in that the gross income
IS to be reconputed in accordance with the Opinion of the Board.
In ?I | oé her respects, the action of the Franchise Tax Board is
sust ai ned.

Done at Sacranento, California, this 8th day of Mrch,
1961, by the State Board of Equalization,

John W Lynch , Chai rman
R chard Nevins , Menber
Ceorge R _Reilly , Member
Paul R. Leake , Menber
, Menber
ATTEST: Dixwell L. Pierce , Secretary
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